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EXAMINER'S ANSWER 



This is in response to the appeal brief filed 13 May, 201 1 appealing from the Office 
action mailed 13 April 2010. 



(1) Real Party in Interest 
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The examiner has no comment on the statement, or lack of statement, identifying 
by name the real party in interest in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

No amendment after final has been filed. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

For clarification, only claim 90 is rejected under 35 U.S.C. § 251 . The indication 
of claims 1 -90 as rejected was a typographical error. In addition, the rejection of claims 
1-89 under 35 U.S.C. § 251 is being withdrawn given the Federal Circuit's decision in In 
reTanaka, 98 USPQ2d 1331 (Fed. Cir. 2011), as argued by Appellant. 
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(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

In the Office action mailed 13 April 2010, the single basis for the rejection of all 
the claims is the defective supplemental reissue declaration. 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 
The reissue declaration filed with this application is defective because this is a 
broadening reissue application filed outside the two year statutory period. See MPEP 
1412.03. A claim is broader in scope than the original claims if it contains within its 
scope any conceivable product or process which would not have infringed the original 
patent. A claim is broadened if it is broader in any one respect even though it may be 
narrower in other respects. Claims 1 -90 are rejected as being based upon a defective 
reissue declaration under 35 U.S.C. 251 as set forth above. See 37 CFR 1 .1 75. 
Specifically, in the 2/26/2010 Supplemental Reissue Application Declaration, regarding 
the nature of the broadening, Applicant states that "new claim 90 is broader than issued 
claim 42". 

For clarification, only claim 90 is rejected under 35 U.S.C. § 251 . The indication 
of claims 1 -90 as rejected was a typographical error. In addition, the rejection of claims 
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1-89 under 35 U.S.C. § 251 is being withdrawn given the Federal Circuit's decision in In 
re Tanaka, 98 USPQ2d 1331 (Fed. Cir. 2011), as argued by Appellant. 

(10) Response to Argument 

Appellant makes the following two arguments: 

1 . "The rejection of claims 1-89 under 35 U.S.C. § 251 as being based on a 
defective reissue declaration is improper given the Federal Circuit's recent In Re 
Tanaka case.", and 

2. "The rejection of claims 1-90 under 35 U.S.C. § 251 as being based on a 
defective reissue declaration is improper because the intent of the original reissue 
application was for it to be a broadening reissue, 

Regarding the first argument, the rejection of claims 1 -89 under 35 U.S.C. § 251 
is being withdrawn given the Federal Circuit's decision in In re Tanaka, 98 USPQ2d 
1331 (Fed. Cir. 2011). 

Regarding the second, Appellant argues (pages 13-15) that the rejection 
of claims 1 -90 (the rejection was actually only claim 90 as clarified above) under 35 
U.S.C. section 251 as being based on a defective supplemental reissue declaration is 
improper because the original reissue declaration was intended to be a broadening 
reissue. 

Appellant argues (at page 1 5) "that the unequivocal intent to broaden in the 
original reissue declaration was previously acknowledged by the Examiner in the March 
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27, 2009 Supplemental Office Action. There, the Examiner rejected claims 66-89 under 
35 U.S.C. § 251 as "being broadened in a reissue application." See page 2. 
Therefore, Appellant requests that the Board reverse the Examiner's rejection". This 
argument is moot, as this rejection was withdrawn in the next office action, mailed on 
1 0/27/2009. 

Finally, Appellant argues (pages 13-15) that the rejection of claims 1-90 (the 
rejection was actually only claim 90 as clarified above) under 35 U.S.C. section 251 as 
being based on a defective supplemental reissue declaration is improper because the 
original reissue declaration was intended to be a broadening reissue. Appellant (at 
pages 14 and 15 of the appeal brief) relies on statements from the original reissue 
declaration to show intent to file a broadening reissue. The intent shown in these 
statements and in the original reissue application declaration is not intent to broaden. 
The intent shown is the intent to do what was done; specifically, to get coverage (in new 
independent claims 66 and 75) on the unclaimed rigid covering element, the rigid 
covering element already covered by the claimed generic "sheet-like member" of 
independent claims 27 and 42, respectively. This genus-species relationship between 
the sheet-like member and the rigid covering element is disclosed at least in Appellant's 
8/24/2009 response to the 3/27/2009 supplemental non-final rejection. Appellant 
argues in that response that "the rigid covering element can be considered a species of 
the genus "sheet-like member" since the claimed rigid covering element is still adapted 
to support a suitable covering material such as a layer of plaster" (lines 9-11, page 4). 
Therefore, as the intent to broaden has not been, and cannot be, shown because of the 
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genus-species relationship between the sheet-like member and rigid covering element, 
the rejection of claim 90 under 35 U.S.C. section 251 as being based on a defective 
reissue declaration is proper. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 
Respectfully submitted, 
/D. K.I 
Dan Kenny 

Examiner, Art Unit 3633 

/BRIAN GLESSNER/ 

Supervisory Patent Examiner, Art Unit 3633 

Conferees: 

Brian Glessner 

/BRIAN GLESSNER/ 

Supervisory Patent Examiner, Art Unit 3633 

/DAVID DUNN/ 

Supervisory Patent Examiner, Art Unit 3636 



